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INTERPRETATION OF ACCOUNTING DATA 


PHILIP H. HENSEL 


N auditor, upon the comple- 
tion of an annual investiga- 
tion, should offer to appear before 
the board of directors or the annual 
meeting of the stockholders and 
orally amplify and analyze the 
audit report. If the auditor would 
more generally follow a procedure 
of this nature, the auditing profes- 
sion would be giving a distinction 
to accounting service that the cold 
report can never give. 

“The accountant can perform a 
valuable service by interpreting to 
his client the significance of the 
statements upon which he is re- 
porting in his legal capacity as 
auditor. Means of interpretation 
vary, but will include preparation 
of comparative statements, compu- 
tation of comparative ratios, 
preparation of charts, utilization 
of general business indicators, etc. 
Particular value is likely to be de- 
rived from direct discussion of 
these matters with the client, not 
only at the time of the audit but 
throughout the year.”! 

Under the Dominion Companies 





IR. G. H. Smails, Auditing, The Com- 


mercial Text Book Co., p. 25. 





Act, it is compulsory to submit the 
annual report at the annual meet- 
ing of the stockholders, but the 
suggestion herein set forth is 
carrying the Dominion legislation 
requirement a step farther. 

Inasmuch as the analysis of fig- 
ures should be imaginative or 
interpretative, at least of the past 
and present and, in a general way, 
of the future; and inasmuch as 
accountancy is scientifically classi- 
fied as a branch of economics, the 
auditor should be in an excellent 
position to present a many-sided 
analysis of a business. 

The presentation of accounting 
and related data can be classified as 
follows: 

1. The analysis of the balance- 
sheet, with a view of deter- 
mining the present financial 
condition of the client. 

2. The analysis of the profit and 
loss statement with a view of 
determining the condition of 
the operations. 

3. Forecasting on the basis of 
business statistics and gen- 
eral economic principles. 

4. General comments. 
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Analysis of the Balance Sheet 


Under Canadian banking prac- 
tice, a rule of thumb has developed 
to determine present, sound, finan- 
cial condition as regards working 
capital, a rule which over a long 
period of years of banking practice 
has justified itself and proved itself 
sound. A business presumptively 
is in a good financial condition, 
that is, has sufficient working capi- 
tal, if its current assets in relation 
to its current liabilities are approxi- 
mately 200 per cent., or greater. 
The ratio of current assets to 
current liabilities, or the working 
capital ratio, is a quantity ratio 
expressing the relationship between 
the total funds invested in current 
assets and the total funds obtained 
on short-time credit. 

But to determine financial condi- 
tion, the auditor must analyze the 
balance-sheet further. There may 
be certain factors of omission and 
inclusion that should be noted, gen- 
erally of the following nature, be- 
fore any definite opinion can be 
rendered. 

The accounts receivable personal, 
particularly if of any moment and 
if the reasonable expectation for 
the liquidation of such accounts is 
through the medium of a dividend 
declaration, or if the liquidation 
will be haphazard, should not be 
included in current assets. 
Investments, although having a 
restricted market value, if sound, 


can legitimately appear in the 
classification of current, i.e., con- 
vertible assets of a going business. 
In Canada some of our corporations 
have adopted in a minor way the 
practice of many of the French 
establishments, the building up of 
an investment account sufficiently 
large to guarantee earnings on the 
stock of the company.! 

Ordinarily, fixed assets such as 
land, buildings, machinery, etc., 
are excluded from the calculation 
determining financial condition, the 
reason being that the liquidation of 
such assets is a business liquidation 
conversion and not a conversion to 
cash of the assets of a going busi- 
ness. If, however, a fixed asset 
has a ready market and its con- 
version will not be a violation of 
the rule before mentioned, to wit: 
a business liquidation conversion, 
such an asset can be included in the 
computation of financial worth. An 
asset of this character would neces- 
sarily be an excess fixed asset. 

The writer has analyzed many 
businesses in which the fixed assets 
have a substantial value, but such 
assets without a financing pro- 
gramme of conversion such as a 
bond or note issue, did not place the 
business in the position where the 
accountant was able to state to the 
board of directors or stockholders: 

“Your company does not need 








'See statement of Building Products, 
Limited. 
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further working capital with the 
present state of its liabilities.” 
The inventory is logically a cur- 
rent asset. The transition from 
inventory to accounts receivable to 
cash in theory is accomplished in 
the period of time pertinent to the 
business under consideration. 


Inasmuch, however, as an inven- 
tory may be somewhat frozen, i.e., 
not make the transition according 
to schedule, the accountant should 
note that fact before determining 
what weight should be given to the 
slow turnover. 


The turnover that should roughly 
obtain for a particular business can 
usually be obtained by a study of 
the preceding years of the business, 
from trade bodies or associations 
of commerce or by a special report 
from some trustworthy business 
information service that has gath- 
ered statistics on the particular line 
of business, which can be qualified 
by the accountant to the individual 
case under consideration. 

An inventory, therefore, that is 
not moving normally, in the same 
manner as accounts receivable that 
are not paid normally, is a factor 
that if substantial enough will 
necessitate a reduction of the in- 
ventory asset or the use of a larger 
ratio in determining financial posi- 
tion. 

The analysis to which the cur- 
rent liabilities of a business should 
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be subjected can be summed up 
thus: 

Are there any liabilities of the 
business over which the proprietor- 
ship of the business has control? 
If so, the liabilities are ordinarily 
functioning as capital liabilities, 
and, in commenting on such liabili- 
ties, the auditor should make 
recommendations for a conversion 
to the capital or fixed liability 
classification or should otherwise 
take notice thereof in his com- 
ments. 

Accounts or notes payable, over 
which a business has control, that 
is, can determine the maturity 
thereof, are ordinarily met with in 
closed corporations, where in the 
expansion of the business, capital 
was needed, or where at the incep- 
tion of the business, insufficient 
capital was contributed, and to 
meet further capital requirements, 
the stockholders or directors ad- 
vanced the requisite funds. Ad- 
vances of the foregoing nature are 
not expected to be liquidated in the 
same manner as the ordinary trade 
or bank debt and the recommenda- 
tion before mentioned is usually 
appropriate. 

The fixed liability, the funded 
debt, ordinarily is not taken into 
consideration in analyzing financial 
worth. However, all or a portion 
of the fixed liability may mature 
within a period of time after the 
date of the balance-sheet whereby 
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the original character of a fixed 
liability is changed to that of a 
current liability. If the maturing 
liability is of sufficient proportion 
to warrant the inference that a 
refunding and not a liquidation is 
contemplated, there will be no need 
for the auditor to analyze financial 
worth by including such liability in 
the current liabilities. The auditor, 
however, should comment on the 
preparation made for refunding. 

The bankers’ ratio to demon- 
strate current financial position is 
predicated on the theory that the 
transition of inventory and at- 
tendant expenses of business to 
accounts receivable, and the pay- 
ment thereof, are not contempor- 
aneous with maturity dates of the 
obligations of the business, the lat- 
ter preceding the former in point 
of time. 

In many businesses, therefore, 
particularly the instalment busi- 
ness and foreign trade, the differ- 
ence in time between payment of 
receivables and maturity of obliga- 
tions may be so pronounced that 
the ratio ordinarily indicative of 
sound financial position may not 
actually demonstrate sufficiency of 
cash working capital. A larger 
ratio may be necessary. The rem- 
edy in a situation of the foregoing 
nature is to convert such assets by 
discounting them or to create a 
fixed liability using such assets as 
collateral security. 
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The bankers’ method is more or 
less arbitrary, but has been found 
to work out in practice. 


Analysis of the Profit-and-Loss 
Statement 


The requisite bankers’ relation- 
ship of current assets to current 
liabilities prima facie indicates 
that there is sufficient working 
capital in the business to liquidate 
current maturing obligations in due 
form and as a corollary thereto 
the business is not drawing on 
profits unduly to furnish working 
capital. 

An analysis of the profit-and-loss 
statements of the business, how- 
ever, may show that while the 
business is in a position to liqui- 
date its current liabilities in due 
form, nevertheless one or more of 
the following situations may be 
present: 

1. A drain on such ability by a 

loss from operations; or 

2. The business may not be 

earning enough commensur- 
ate with the entrepreneur 
risk of its type of business; 

or 
‘3. The business may not be 
earning sufficiently to liqui- 
date its fixed liability at 
- maturity, after allowing a 
reasonable proportion of such 
fixed liability to be refund- 
able, thus indicating that a 
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certain portion of the fixed 
liability of the business is 
functioning as a pure capital 
account. 

1 and 2. The earnings a busi- 
ness should make on its capital 
commensurate with the _ entre- 
preneur risk entailed are variable 
according to the nature of the 
business under consideration. It is 
perfectly obvious that a rate for 
one business may be ample, yet 
entirely inadequate for another 
business. Eight per cent. may be 
a sufficient return for a bank but 
certainly would not be sufficient for 
a gold mining or an oil company. 
The market interest rate, locality, 
market competitive factors and 
nature of product sold are the chief 
factors that the accountant should 
take into consideration in determin- 
ing the earning rate logically 
applicable. If a business is not 
earning sufficient to compensate 
capital invested, the accountant 
should seek to ascertain the reason 
therefor. 

3. It is a fundamental proposi- 
tion of accounting economics that 
the liquidation of a fixed liability 
shall be made from earnings. This 
proposition is the reverse of the 
principle governing the liquidation 
of the current liability. 

In advising on the question of 
financing capital requirements 


through the medium of long-time 
borrowing, the accountant should 


be in an excellent position to 
determine the amount, serial pay- 
ments, refunding probabilities and 
other incidents attendant on a 
funded indebtedness. 

Frequently, in trust indentures, 
there is a provision for the main- 
tenance of a certain ratio or excess 
of current assets to current liabili- 
ties to insure to the investor a 
sufficiency of working capital so 
that earnings can be used in all or 
part for the appropriate purpose of 
liquidating its fixed liability and so 
that earnings shall not be unduly 
called upon to contribute working 


-capital to the business. The before- 


mentioned reason is also the under- 
lying reason for the provision, also 
frequently found in trust inden- 
tures, limiting distribution of earn- 
ings by way of dividends. 


Forecasting by Statistics and 
General Economic Principles 


It is well known that a business 
may be presently in an excellent 
financial position, may have an 
excellent history, but that the 
future may not be so favorable. 

A business should prepare and 
have ready for convenient refer- 
ence the statistics that indicate 
from time to time the weak and 
strong factors of a business. Sales 
statistics are particularly impor- 
tant and, generally speaking, the 
following divisions are sufficient: 
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(a) Analysis of commodities 
sold, thus indicating the 
source of gross revenues 
from lines sold, and the rela- 
tive profit from each line. 


(b) Analysis of customers into 
classes, thus indicating the 
customer market for the 
business. 


(c) Analysis of territories, thus 
indicating territorial dis- 
tribution of the sales. 


In many instances the gross 
revenues of a business may show 
an increase which may be illusory, 
due to the increase in one type of 
business offsetting a decrease in 
another type of business. Statis- 
tics will show the strong factors, 
but will also demonstrate the weak 
factors. Advertising programmes 
and other plans of an administra- 
tive nature may be largely deter- 
mined by the statistical data of the 
business. 

The accountant or auditor in the 
preparation of audit reports should 
insert in most instances. the 
analysis of the sales account, so 
that no client will be misled by 
illusory increases or decreases in 
gross revenues. 

Sales statistics serve another 
purpose in forecasting by giving 
data on which to base the success- 
ful further continuance of the 
business. The commodity analysis 
may show a patented or specialty 


article the future sales of which 
may be curtailed by a superseding 
commodity. The customer analysis 
may bring to the attention of the 
management a customer market 
that may weaken or disappear in 
the future; and the territorial 
analysis may do likewise. 

As the average business has a 
fairly accurate classification of 
expense accounts, the data on 
expenses is ordinarily not difficult 
to ascertain. Increases not con- 
sistent with the growth of the busi- 
ness are facts which are items of 
information that the public ac- 
countant should be cognizant of and 
interpret as to their significance. 


General 

In ordinary periods of business 
activity, the analysis of a business 
generally may ignore the person- 
ality element and confine itself to 
the concrete facts as shown by the 
accounting data. But in unusual 
circumstances, when the assets 
shrink and liabilities remain sta- 
tionary, the analysis should not fail 
to weigh the intangible elements 
that give potentiality to the busi- 
ness. The business character and 
fitness of the official personnel, the 
organization developed, the char- 
acter of the house for business 
integrity, its history, etc., are fac- 
tors that will always assume an 
importance in determining the 
financial stability of a business. 
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INVESTMENT ANALYSIS 


GILBERT R. HORNE 


HE problem of the investor 

who has relatively small capital 
at his disposal is the one with 
which we are to concern ourselves. 
It will be well at the beginning 
to give content to “investment.” 
The concept of investment as 
here used involves the following 
elements: 

(1) the capital must be com- 
mitted for productive pur- 
poses ; 
the capital must be placed 
under the control of some- 
one else; 
the commitment must be 
made for the primary pur- 
pose of earning an income; 
the capital must be surren- 
dered for a relatively long 
period of time; 
the liability must be defi- 
nitely limited. 

The various forms of bonds and 
stocks of corporations fulfill these 
requirements. 

Investment may be set off from 
speculation by noting that the 
latter refers to the commitment of 
funds for the primary purpose of 
making a profit out of price 
changes over a relatively short 


(2) 


(3) 


(4) 


(5) 





period of time. Speculation also 
implies the placing of funds in 
some security of which the investor 
is ignorant of the risk. That is, 
the risk element predominates in 
speculation. 

In order that the risk may be 
minimized, the investor must have 
access to information regarding 
the industry and the company in 
which he intends to invest. Recent 
balance sheets, income statements 
and up-to-date general informa- 
tion must be obtainable. Assuming 
that it is possible to get the perti- 
nent data—and, in the absence of 
the latter, the investor should 
steer clear of the company, as the 
risk cannot be properly evaluated 
—the following are the chief in- 
vestment tests: 

(1) security of principal; 

(2) income return; 

(3) regularity of income;' 

(4) marketability. 

1Under the new corporation tax on un- 
divided profits in the United States, 
corporations in that country will undoubt- 
edly tend to abandon the practice of the 
1920’s of attempting to conserve surplus 
for the purpose of paying dividends in 
poor years. Thus the future will prob- 
ably see more irregularity of income in 
the case of common stocks in all but the 


more stable industries, where earnings 
show smal] fluctuations. 
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There must be a contract if there 
is to be a commitment of capital 
to someone else. The two main 
types of investment contracts are: 
creditor contracts, exemplified by 
bonds; and contracts permitting 
participation in profits, of which 
the various types of stock are 
examples. The former type of con- 
tract involves a promise to pay 
which is generally unequivocal. In 
the latter type of contract, whether 
any payments will be made or not 
depends upon whether profits are 
being made, and upon management 
policy with regard to the disposi- 
tion of earnings. 

Since this paper is concerned 
largely with common stocks, we 
shall limit our discussion to the 
factors the investor contemplating 
such a medium will consider. It is 
to be noted, however, that the 
bondholder will be interested in 
very much the same considerations 
as the stockholders, with the excep- 
tion that the specific security be- 
hind the bonds will come in for 
special investigation by the holder 
of the creditor contract. We shall 
assume that our hypothetical in- 
vestor has properly diversified his 
investment list with different types 
of securities,! and that he is now 





1At a time like the present, it is plain 
that there are many uncertain factors. If 
security of principal and a stable income 
(pointing to concentration on high-grade 
bonds) are all-important to the investor, 
a reasonable proportion of his capital 
must be in common stocks of good com- 
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concerned with choosing the com- 
mon stocks of several good com- 
panies. It is also assumed that our 
investor needs both security of 
principal and an income return; 
that is, that he is dependent upon 
his income from investments for a 
livelihood. For this type of indi- 
vidual, it is obvious the four invest- 
ment tests listed above are all- 
important in making a commitment 
of capital. 

As was demonstrated in the 
earlier study of the common stock 
of the Canadian Pacific Railway,- 
the analysis of a company may 
logically proceed as follows: (1) 
an analysis of the business risk, 
the latter being discussed in two 
parts: the general business risk, 
and the special risk of the indi- 
vidual company; (2) an analysis of 
the financial risk of the particular 
security chosen. 


The first thing we are concerned 
with is the risk of the particular 
type of business, or that of the 
industry as a whole. The investor 
wishes to know if the field as a 
whole is an attractive one. The 
general business risk will differ 
widely between industries. In the 
case of the automobile industry, 
panies. Inclusion of both bonds and 
common stocks in his investment port- 
folio permits him to hedge against either 
inflation or deflation (these terms being 
used here in the loose sense of rising or 
falling prices). 


2See Quarterly Review of Commerce, 
Autumn and Winter numbers, 1936. 
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the competitive situation, the risk 
of new models, the stage of de- 
velopment of the industry, the 
labour problem, etc., would all have 
to be considered. For chain stores, 
the attempt of independents to 
get State taxes on chains presents 
this industry with a risk peculiar 
to it. Public utilities and railroads 
have certain risks not involved in 
other industries. There is no uni- 
formity in the type of risks in the 
different public utilities, although 
the differences are not so pro- 
nounced as in the case of the vari- 
ous types of industrial risks. At 
any rate, the investor must care- 
fully consider the present and 
future prospects of the particular 
industry before deciding to commit 
a portion of his capital to it. 
After a favorable decision as to 
the future of the industry has been 
made, the difficult task appears of 
choosing a good company in the 
industry. Twenty years ago, the 
automobile industry might have 
been considered to have a rosy 
future by a far-seeing investor, but 
the high mortality rate of indi- 
vidual companies in the intervening 
period is evidence of the difficulty 
of picking a winner in a potentially 
successful industry. In seeking to 
evaluate the individual business 
risk, the investor will examine such 
factors as the location of the plant 
and its efficiency, the competitive 
position of the company in the 


industry, and so on. Management 
may be considered the most impor- 
tant factor of all for the investor 
in choosing a company in the case 
of an industrial risk. This factor 
is not so important in the case of 
utilities and railroads, as even 
mediocre management generally 
yields some sort of results in the 
latter cases. 

In view of the fact that most 
investors are not in a position of 
intimacy with the management of 
the companies they may wish to 
invest in, dependence must be 
placed on material available in 
trade publications, financial papers 
and services, and in the financial 
statements of the company.! The 
importance of up-to-date informa- 
tion must be stressed. The tech- 
nical skill of management, its skill 
in marketing, and its skill in 





1Among the chief sources of informa- 
tion on individual companies and their 
prospects are: Financial Post Corpor- 
ation Service; Financial Post Annual 
Survey of Corporate Securities; The 
Financial Post; Standard Statistics Cor- 
poration Service; and various auxiliary 
ee ag re Moody’s Investors Service; 
oor’s Investors Service; The Commer- 
cial and Financial Chronicle; the Wall 
Street Journal; Barron’s Weekly; New 
York Journal of Commerce; Chicago 
Journal of Commerce; the Annalist; 
annual reports of the corporations; 
applications for listing on the New York 
Stock Exchange; and, in the United 
States, applications for new issues with 
the Securities and Exchange Commis- 
sion. General information may be found 
in the trade publications, and in special 
pamphlets and bvoks on the industry in 
question. 
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handling labour are of importance. 
From the financial reports we may 
determine the management’s abil- 
ity in handling inventory. The use 
of ratio analysis is invoked here. 
Sales compared with average in- 
ventory gives a rough index of 
inventory skill, when calculated 
over a period of years. Other 
ratios, such as that of operating 
efficiency, may serve as_ useful 
guides to the evaluation of the 
management’s financial and oper- 
ating ability. The immediate solv- 
ency of the concern may be roughly 
determined by the use of the cur- 
rent ratio. The relation of total 
proprietorship (stock equities) to 
total liabilities and stock equities 
provides an index of the company’s 
ultimate solvency. 

Of great importance for the in- 
vestor in common stock are the 
earnings available for dividends. A 
study of dividend policy may be of 
importance here also, although, as 
mentioned above, in the case of 
United States concerns the Revenue 
Act of 1936 will undoubtedly result 
in less earnings being retained in 
corporate surpluses, and a reliance 
on the capital market for new capi- 
tal rather than upon reinvestment 
of earnings. It should be remarked 
that what the investor is interested 
in is not past or present earnings, 
but those of the future. A study 


of the past is of value only as pro- 
viding a possible guide to future 
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trends. This means an attempt to 
forecast future earnings must be 
made. In examining the figures 
for past and present earnings, an 
important factor is the validity of 
the earnings. The problem of 
accounting methods enters in here. 
Many cases are on record in which 
companies did not include in their 
expenses such items as depreci- 
ation, which does not involve an 
actual cash outlay in any particular 
year.! If depreciation has not been 
properly accounted for, costs are 
understated, and earnings corre- 
spondingly overstated. If the per- 
centage of depreciation to depreci- 
able assets varies greatly from 
year to year, the earnings figure 
may be questioned, Some concerns 
have charged their surplus account 
with depreciation in order to make 
a better showing in lean years. To 
get a true picture of the earnings 
situation, the investor may attempt 
a rough correction of such items. 
Having verified the figure for 
earnings, the price-earnings ratio 
may be computed—that is, the 
amount that must be paid for each 
dollar of earnings on the basis of 
the present market price. The 
dividends being paid on the stock 
will next be considered by the in- 
vestor. The relation of the divi- 
derid rate to the market price of 





1See article on the Canadian Pacific 
Railway in the Winter, 1936, number of 
the Quarterly Review of Commerce. 
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the stock gives the yield on the 
security. This yield embodies two 
important elements: (1) “true” in- 
terest, (2) a premium for risk. At 
any time there is a basic rate of 
interest (probably around 114 or 2 
per cent. in 1936) which could be 
obtained on theoretically purely 
riskless investment. This rate is 
termed “true” interest. The differ- 
ence between the true rate and the 
actual rate of return on the market 
price of the stock is the premium 
for risk. The alert investor will 
attempt to find stocks with a yield 
on the market price which is 
greater than the actual risk of that 
investment. 

In buying the stock of a company 
the conservative investor should be 
guided by much the same consider- 
ations as is a buyer of bonds. That 
is, he will be interested in: (1) a 
stable and adequate earnings rec- 
ord on the part of the company; 
(2) a stable and established divi- 
dend record; (3) a satisfactory 
backlog of tangible assets. That 
is, he should consider carefully 
whether the common stock in ques- 
tion meets the investment tests of 
safety of his capital, income return, 
regularity and marketability. It 
will therefore be necessary to go 
into the earnings and dividend 
record of the company, and to de- 
termine the tangible book value of 
the stock. The financial risk of the 
company must be looked into—that 
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is, the risk arising out of the 
financial structure of the company. 
The common stockholder will be 
interested in the prior claims on the 
income stream, in the number of 
times these prior claims were 
earned, and in the terms of the 
contracts with the senior security- 
holders, in order to ascertain the 
result of failure to meet these 
obligations. 

It should be noted that the post- 
war or “‘new era” concept of invest- 
ment in common stocks has differ- 
ed considerably in its criteria for 
evaluating this media from what 
we have listed as desirable. Our 
method of approach for the in- 
vestor has regard for past and 
present earnings, dividends and 
yield, the backlog of tangible 
assets, and the relation of these to 
market price. The “new era” 
theory is that the value of common 
stock depends entirely upon what 
it will earn in the future. Thus, 
the dividend rate and assets behind 
the stock were not considered, but 
only the earnings and those antici- 
pated in the future. The factors 
behind the changed viewpoint are 
brought out by the uncertainties of 
the post-war situation. Many 
industries formerly safe for the 
investor, such as railroads and 
street railways, became involved in 
difficulties, while many new indus- 
tries, formerly considered specula- 
tive, forged ahead. 






























































We may say that it is reasonable 
for our investor to wish to pay 15 
times earnings for common stock 
with a 4 per cent. dividend rate 
and a $50 book value. But the pur- 
chase of stock at a market price 
giving a price earnings ratio of 
about 30 or 35, and a yield of only 
about 2 per cent., as is the case 
with General Electric,! can hardly 
be justified, except for the business 
man who is not dependent entirely 
upon his investment income and 
who is willing to accept a small 
yield in the immediate future in 
the hope of the ultimate appreci- 
ation of the stock of a sound com- 
pany in a growing industry. In 
fact, we may take it as an axiom 
that investment in a company in 
an industry on the uptrend is un- 
wise for the conservative investor 
who values safety of principal and 
income, because of the great dis- 
count of future earnings.” 

Another point that should be 
made in connection with invest- 
ment has reference to the most 
propitious time to commit one’s 
funds. In an essay contest on 
"Investing for a Widow” conducted 
by Barron’s Weekly in 1925, one or 
two of the essays suggested that 


1As of August, 1936. The same con- 
clusion was true for the Canadian 
Pacific, where the yield has been nil for 
the last few years. 


“General Electric and Westinghouse 
are examples of companies in an indus- 
try where the trend is upward, in con- 
trast to companies in the food industry. 
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the market was too high and that 
the widow should place most of her 
funds in short-term bonds, await- 
ing a time when the market was 
“recognizably low.” Such a sug- 
gestion has frequently been ad- 
vanced. But it was not until 1932 
that the market was much lower 
than it had been in 1925. Similar- 
ly, because of the steady rise since 
1933, the market at the present 
time might be considered too high. 
Aside from the difficulty of know- 
ing the future, which is ever pres- 
ent, we have a complicating factor 
now that did not exist in 1925; 
that is, the possibility of inflation. 
Wecannot be sure of the imminence 
or lack of imminence of the latter, 
as long as we have unbalanced 
governmental budgets, threat of 
war, and incomplete recovery of 
business. In fact, recovery of 
business has brought with it in the 
last few years a rising price level. 
In the absence of certainty on this 
score, the advisor would hesitate to 
recommend any policy of deferring 
investment. It should also be 
noted that if the investor does not 
make his commitment at the time 
when he has the funds, he is, in a 
sense, short selling. The conserva- 
tive investor cannot afford to take 
any of the risks connected with 
speculation. There is much to be 
said at any time of uncertainty as 
to the future, however, for an in- 
vestment policy which involves 














placing approximately 40 per cent. 
of one’s funds in good stocks, and 
40 per cent. in good bonds, while 
keeping the balance in cash in the 
bank or short-term investments. 
Any definite change in the economic 
and political outlook can be taken 
advantage of then to make a per- 
manent commitment of the unin- 
vested funds. 

In conclusion, the point that must 
be emphasized is the necessity of a 
painstakingly thorough analysis of 
the industry, of the individual busi- 
ness risk, and of the financial risk, 
before one commits his capital to a 
company. The necessity for ade- 
quate and recent information on 
the company and industry in ques- 
tion is all important, so that un- 
favorable trends may be ascer- 
tained and a shift of capital to 
more productive fields may be 
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made by the investor. It is a case 
of speculation if information is not 
available on a company, as the risk 
cannot be determined, and the pur- 
chaser of the securities of such a 
company is not much better off 
than the buyer of the stocks of fly- 
by-night oil companies. The in- 
vestor in common stocks should use 
much the same criteria as the 
investor in bonds. Finally, the 
investor must, if he is to avoid 
speculation, hedge against either 
appreciation or depreciation of the 
dollar by distribution of his funds 
between stocks and bonds. In a 
time of uncertainty, the time haz- 
ard in purchase can be minimized 
by keeping 20 or 30 per cent. of 
one’s funds uninvested or in short- 
term obligations, awaiting the 


appearance of definite trends in the 
general economic outlook. 
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HE earliest corporations were 

those which were granted a 
special patent under the Royal 
Prerogative. Such companies were 
very few, however, and it was not 
until comparatively recent times 
that governments assumed the 
right to grant such patents; and it 
may generally be said that the cor- 
poration is an artificial person of 
statutory conception unknown to 
the common law, but none the less 
an individual once legally incorpor- 
ated. As an entity it must be 
treated as such with rights and 
liabilities similar to those of any 
other person. But it is like a robot 
requiring some motivating power 
for the performance of its func- 
tions. Its shareholders, who are 
partners in its structure through 
their right to elect its directors, 
can say who are to supply that 
motivating power, but those direc- 
tors once elected are the senses of 
the corporate body through whom 
it does its work. For their acts it 
is responsible to those dealing with 
it as an individual. They are its 





statutory committee. On them, for 
the protection of the strangers to 
its existence who may choose to 
deal with it and of those who are 
associated together to form the 
corporate body, must naturally be 
imposed the liabilities which con- 
strain them to do the company’s 
work in a proper manner. These 
liabilities are of two classes. In 
the first place, since the company 
is a statutory being, the Act under 
which its existence is obtained pre- 
scribes certain rules and regula- 
tions to which its directors must 
adhere under pain of penalty or 
liability. Then, on the other hand, 
those directors are trustees for the 
persons by whom they are appoint- 
ed, and as such are subject to the 
usual liabilities of trustees and 
agents. 

‘In all things a director must act 
in good faith and exercise reason- 
able care in the discharge of his 
duties. He must exercise the same 
prudence and judgment in handling 
the affairs of the company as any 
careful person would exercise in 
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similar matters of his own. His 
fiduciary position to the company 
requires that he must not assume 
any part or do any act inconsistent 
with a proper free and independent 
discharge of his duty. He cannot 
take advantage of his position to 
make it serve some personal inter- 
est of his own. He cannot make a 
secret profit at the expense of the 
company. If he does so, he must 
account to the company therefor. 
It follows that a director cannot 
enter into or be interested in con- 
tracts with the company except 
with the greatest of care and sub- 
ject to certain rigid requirements. 
At times a company might be 
placed in an unfair position if there 
was not some exception to this 
rule against dealings. Often a 
director might be in a position to 
offer the company the best deal 
available to it and it is wise that 
there should be some elasticity to 
the rule. Accordingly, if a director 
seeks to deal personally with the 
company and fully discloses his 
personal interest in the transaction 
proposed and refrains from voting 
when the directors come to decide 
upon the company’s action towards 
it, he is free to do so. By any fail- 
ure of disclosure of an interest, 
however, the director loses his pro- 
tection and he becomes accountable 
to the company. 

Directors generally have power 





to delegate their duties in connec- 
tion with the transaction of the 
ordinary business of the company, 
and provided that they act honestly 
and bona fide in the appointment of 
an agent and cause his acts to be 
reasonably supervised, they are not 
personally responsible for the bad 
judgment or even dishonesty of 
such an agent in his work for the 
company. Their powers of delega- 
tion, however, extend only to the 
transaction of ordinary or routine 
business, and if they attempt to 
delegate their power in connection 
with the transaction of anything 
but every-day business they may 
find themselves responsible not 
only to the company for any result- 
ing loss, but also to any third per- 
son who may suffer by reason of 
such a delegation of authority. 
Sometimes a director himself may 
act as the delegated agent of the 
company. If so, he must be careful 
to see that he confines himself to 
the scope of his authority, for if 
later the company should decide 
that he has exceeded his powers 
and for that reason repudiates 
what he has done, he will neverthe- 
less be responsible to the persons 
with whom he has dealt, because in 
so doing he has impliedly warranted 
that he was vested with the 
requisite authority. 

Apart also from the question of 
agency a director may become 
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liable personally for ultra vires acts 
of the directors. The directors, 
acting as such, as a general rule 
have power to bind the company by 
any arrangement or contract which 
is within the corporate powers of 
the company. It has been said that 
a company may do anything which 
an individual is capable of doing. 
The directors, hdwever, are limited 
in acting for the company to the 
rules and regulations of procedure 
prescribed by the company’s by- 
laws and must see that those 
by-laws are followed in any course 
of action which they may take. If 
those powers are exceeded and the 
shareholders refuse to ratify what 
has been done, whether the direc- 
tors have acted in good faith or 
not they will be responsible to the 
company for any loss suffered as a 
result. Such use of authority is 
known as an ultra vires act of the 
directors. This is to be distin- 
guished from an ultra vires act of 
the company, which is one that the 
company is restricted from doing 
by reason of some prohibition in 
its original instrument of incorpor- 
ation, whereas an act ultra vires of 
the directors is one which the com- 
pany can do, but which the direc- 
tors thereof have no power to do 
because of some limitation by 
which the internal management of 
the company is controlled. 

Having discussed in a somewhat 
general way what the responsibility 


of a director is for what he does, we 
should now briefly consider what 
his liability is for non-feasance or 
negligence, or for what he fails to 
do. It has been said that a direc- 
tor, consenting to be a director, has 
assumed a position involving duties 
which cannot be shirked by leaving 
everything to the others. But he 
need not devote his whole time to 
the company nor need he attend 
every meeting of the board; he 
must assume his duties in a reason- 
able manner and if his failure to 
attend meetings and to the busi- 
ness of the company is such as 
amounts to gross negligence or wil- 
ful blindness, he will be taken to 
have sanctioned what has occurred 
at those meetings and will be re- 
sponsible for anything improperly 
done thereat. Omission to attend 
meetings is not, however, the same 
as. neglect or omission of duties 
which ought to have been per- 
formed at such meetings for which 
the directors will be liable. The 
degree of omission or neglect for 
which a director may be responsi- 
ble for the sins of commission of 
his co-directors or of the officers of 
the company is a question of fact 
in each case. No general rule of 
thumb or formula can be laid down. 
It depends upon the size of the 
company, the nature of the busi- 
ness and the extent to which the 
directors can delegate their duty 
to transact the company’s business. 
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Under ordinary circumstances a 
director is not liable for the wrong- 
ful acts of his co-directors or the 
agents «of the company unless he 
has expressly or impliedly author- 
ized or permitted such acts. His 
failure or neglect of duty may be 
interpreted as an implied authoriza- 
tion. Of course, his attendance at 
a meeting where an improper act 
is done will not make him liable if 
he refuses to participate, if there- 
after he acts reasonably by calling 
the attention of the shareholders to 
the impropriety. His failure to do 
this may be construed as gross 
negligence and saddle him with the 
responsibility which otherwise he 
would not have borne. 

A director’s liability to his com- 
pany is one which is joint and 
several with the other directors. 
This, of course, simply means that 
the liability may be enforced 
against any one or more of the 
directors subject to the liability, 
leaving them to adjust their claims 
amongst one another. 

Some of the specific liabilities of 
directors imposed by statute (On- 
tario and Dominion Acts only are 
considered) may now be considered. 
The question of payment of divi- 
dends is one with which every 
director should be _ thoroughly 
familiar. No dividend can be de- 
clared when the company is insol- 
vent or when the payment would 





render the company insolvent or 
impair the capital of the company. 
If any such dividend is paid, all of 
the directors are liable to make 
restitution of the amount so paid, 
subject to certain exceptions. If 
the director is present at the 
meeting at which the dividend is 
declared, in order to exonerate 
himself from liability, he must 
forthwith enter a written protest 
and within eight days advise the 
government department having 
jurisdiction over companies of his 
protest. If he was absent from the 
meeting in question, he must take 
the same steps within twenty-four 
hours after he becomes aware of 
the declaration of the dividend. 
Under the Dominion Companies 
Act, the liability of a director in 
connection with the declaration and 
payment of an improper dividend is 
even greater than above stated. 
Unless the director exonerates him- 
self from the liability in the man- 
ner above indicated and also causes 
his protest to be advertised public- 
ly, he is not only liable to repay 
the amount paid out by way of 
dividend, but is also liable to the 
creditors of the company for all its 
debts then existing or thereafter 
contracted during his term of office. 
These provisions are absolute, and 
ignorance of the state of affairs of 
the company at the time the divi- 
dend is declared and paid is no 
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excuse. Directors cannot be too 
careful in seeking competent ac- 
counting and legal advice on the 
propriety of any such declaration. 
A company cannot make loans to 
its shareholders. If any such loan 


is made, the directors are liable to 
the company for the amount loaned 


and also to its creditors to the 
extent of the loan and interest until 
repayment. Under the Dominion 
Act, the liability to creditors is 
extended as in the case of an im- 
proper dividend to include all the 
debts of the company existing at 
the date of the loan or contracted 
before payment, notwithstanding 
the fact that those debts may ex- 
ceed many times the amount in- 
volved in the loan. Some excep- 
tions are made to permit loans to 
shareholder or prospective share- 
holder employees so that they may 
purchase shares; these exceptions 
are very strictly construed and any 
director should assure himself that 
the loan is a proper one before he 
decides that he can rely on any 
exception to avoid liability. He has 
no way of exonerating himself as 
in the case of an improper dividend. 

The directors of a company 
through themselves and the officers 
appointed by them have the power 
to hire and fire the company’s em- 
ployees. They should be careful to 


see that when work is done for the 
company, there are sufficient com- 
pany assets to pay for the services. 
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Under the Ontario Act directors 
are jointly and severally liable to 
labourers, servants and apprentices 
for all debts due to them not ex- 
ceeding one year’s wages if the 
company is sued within one year 
after the wages become due and an 
execution for the wages is returned 
unsatisfied in whole or in part or 
if the company has within the same 
time gone into liquidation. To fix 
the directors with liability the em- 
ployee must take action against 
them while they remain in office or 
within one year after they leave 
office. If the company is only able 
to pay a part of the wages due, the 
directors are liable for any balance 
left unpaid. By the Dominion Act 
a similar liability is imposed, but 
limited to six months’ wages only. 
This liability becomes even greater 
in the event of bankruptcy of the 
company, for in that case officers 
and directors have no priority for 
wages, and rank as ordinary credit- 
ors only. It will be seen that such 
a wage claim, in so far as it is not 
paid by way of ordinary dividend, 
becomes a liability of the directors 
personally. 

Apart from the above specific 
liabilities to which directors are 
subject in the usual course of the 
company’s business, directors are 
required from time to time to see 
that certain returns for taxation 
and information purposes are duly 
and regularly made to the proper 
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authorities. Failure to furnish the 
returns makes each director liable 
to a per diem penalty for each day 
of default. These penalties are not 
usually exacted, but nevertheless 
the liability therefor does exist and 
an indifferent director may find 
himself in a very sorry state be- 
cause of his neglect to see that 
these requirements are complied 
with. Probably the most important 
of these provisions are those with 
relation to the company’s pros- 
pectus, which is the statement 
required to be filed upon the offer- 
ing of any shares of the company 
to the public and before the busi- 
ness of the company can be com- 
menced. The directors of the com- 
pany are prima facie liable for all 
statements contained in it to com- 
pensate all persons acting thereon 
for loss or damage sustained by 
reason of any untrue or misleading 





statement made. They may avoid 
liability in cases where the state- 
ment was issued without their 
knowledge or consent or where they 
can show that in making any state- 
ment they honestly believed in its 
truth or acted in good faith and 
relied upon the opinion of an ex- 
pert, but the onus is upon them to 
prove fully why they should not be 
liable. 

Every conscientious director 
should thoroughly familiarize him- 
self with his statutory duties and 
liabilities and with the taxing acts 
to which his company is subject. 
His full liability is not here dis- 
cussed; but what has been said 
should be of some assistance to 
those who may act as directors. 
Diligence and honesty are a direc- 
tor’s protection. Without both, he 
may find himself dragged through 
hopeless litigation. 











THROUGH THE WINDOWS OF THE WORLD 


ARTHUR G. DORLAND 


The Millenium of the English 
Throne 


HILE any mention of the 

Coronation may appear by 
this time to be a work of superero- 
gation, there is one aspect of it 
that has escaped general notice, 
namely, the fact that this event 
marks two notable anniversaries in 
the history of the British Mon- 
archy—the centenary of the birth 
of the Victorian Era and the mil- 
lenium of the English throne. In 
other words, the Throne of Eng- 
land on which George the Sixth was 
crowned is one thousand years old. 
Never before in history has an 
empire crowned its sovereign on a 
throne established for one thou- 
sand years. While the famous 
Stone of Scone under the seat of 
the actual coronation chair is still 
older, it has not been the throne 
of England for a thousand years 
because it was the seat of Scottish 
kings during the period when our 
Saxon kings were still welding Eng- 
land into a nation. Athelstan, the 
grandson of Alfred the Great, came 
to the throne of Mercia in 925, and 


in 937, exactly one thousand years 
ago, he joined Mercia and North- 
umbria, declaring himself “King of 
All Britain.” A manuscript copy 
of the books in his library may be 
seen in the British Museum and so 
may the coins he issued, on one 
side of which he is described as 
Rex tot Brit (King of All Britain) 
and on the other side of which 
appears York Minster. According 
to tradition, he lies buried in 
Malmesbury Abbey in a structure 
fashioned since his day but re- 
garded as one of the most impres- 
sive Norman monuments. still 
remaining in England. Perhaps in 
view of the historical significance 
of the Coronation ceremony this 
excursion into the past may not be 
out of place among current events. 


The Coronation Ceremony and the 
Retirement of Mr. Baldwin 
and of Mr. Macdonald 


The Coronation has passed into 
history and with it the premiership 
of Mr. Stanley Baldwin. It had 
been common knowledge for some 
time that owing to age, poor health 

















and fatigue, Mr. Baldwin intended 
to resign after the Coronation. But 
Mr. Baldwin’s desire to remain as 
titular head of the Government till 
the King for whom he had done so 
much was crowned could not have 
been due to any wish on his part 
to figure prominently in this gor- 
geous pageant. For one of the 
curiosities of this ancient ceremony 
was the complete absence of any 
responsible Cabinet minister of the 
Crown from participation in it. 
Thus a spectator inside the Abbey 
on this historic occasion was struck 
by the fact that members of the 
Cabinet did not even sit together, 
but as mere spectators had no more 
prominent positions than the hum- 
blest back-bencher. This is as it 
should be, however, for the sta- 
bility of the throne rests on its 
complete separation from politics; 
and no party as such should ever be 
associated with the crowning of a 
British king, which is a religious, 
not a legal, ceremony. According- 
ly, Mr. Baldwin, though head of the 
British Government and one of the 
most important factors in bringing 
about the coronation itself, was 
inconspicuously seated in a corner 
of the Abbey next to the Prime 
Ministers of Canada and of Aus- 
tralia; while Mr. Ramsay Macdon- 
ald—whom Mr. Baldwin had sup- 
planted two years previously as 
leader of His Majesty’s Govern- 
ment—by virtue of his then posi- 
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tion of Lord President of the 
Council was standing next to the 
Duke of Norfolk, the Earl Marshal 
and chief manager of the whole 
affair. A spectator in the Abbey 
might recall that about twenty-five 
years ago this same Lord President 
of the Council, Mr. Macdonald, had 
been regarded as one of the most 
dangerous and outspoken critics of 
the social order and as a leader of 
the left wing extremists of that 
day. But time witnesses some 
curious changes; for now Mr. Mac- 
donald was one of the important 
actors in this notable Coronation 
ceremony and within a few days, 
along with Mr. Baldwin, he would 
be retiring from a Government of 
a predominently Conservative char- 
acter. A spectator, if of a specu- 
lative turn of mind, might wonder 
whether this curious spectacle of 
Mr. Macdonald’s participating in 
the Coronation ceremony might be 
regarded as an illustration of the 
astonishing absorptive power of 
the British constitution; though 
doubtless the Labour - Socialist 
critics of Mr. Macdonald would not 
invoke the British constitution to 
explain this phenomenon, but would 
find less flattering and more per- 
sonal explanations for the extra- 
ordinary change in Mr. Macdon- 
ald’s political orientation, particu- 
larly during the last six or seven 
years of his career. 

Whatever our judgment of Mr. 
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Macdonald’s political career may be 
—favourable or otherwise—this at 
least is certain, that his part in the 
Coronation pageant definitely 
marks the end of his career. For 
under Mr. Baldwin’s successor, an- 
other Lord President of the Council 
has been appointed in the person of 
Viscount Halifax. It remains for 
Mr. Macdonald, therefore, on his 
retirement from public life to 
cherish his part in the Coronation 
ceremonies in lieu of an earldom; 
though it is pleasant to record the 
fact that a recent gift from a 
friend and admirer will take care 
of him for the rest of his days, 
which at his age cannot be many. 

To Mr. Baldwin on his retirement 
went the highest distinction within 
the gift of the Crown—the Knight- 
hood of the Garter and an Earldom, 
which most people will regard as 
no more than a proper recognition 
of his distinguished services to the 
Crown and to the nation. 


An Appreciation of Mr. Baldwin 


Mr. Baldwin has enjoyed an im- 
mense popularity and regard, even 
among those who have differed 
with him fundamentally on many 
issues. His rugged common sense 
and simplicity were perhaps the 
qualities that especially com- 
mended him to the British people. 
This simplicity was, however, more 
apparent than real. Actually Mr. 
_Baldwin—the Worcester iron mag- 
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nate who had inherited a great 
business and an ample fortune— 
was far from being a simple per- 
son. He was, on the contrary, one 
of the most astute and calculating 
politicians of his time, though the 
pose of the simple country squire 
who smoked an immense pipe and 
bred prize pigs served to perpetuate 
the tradition of his simplicity and 
of his touch with common things. 
Yet it was precisely his touch with 
common things, his deep under- 
standing of traditional British feel- 
ing, his ability to-'draw from those 
wells of native sentiment that 
make Britain British, that consti- 
tuted his principle hold on the 
imagination and affection of the 
nation. Thus, while Mr. Baldwin 
preferred to figure as a plain busi- 
ness man or a county squire — 
depending on his audience—he was 
in fact an artist both in words and 
in the emotions he evoked by them. 
His literary efforts and especially 
his speeches illustrate his sensitive- 
ness to traditional British feeling, 
and no one could gauge it more 
accurately or play upon it more 
skillfully. His last speech in the 
House of Commons may be cited as 
an instance of his artistry and of 
the incomparable gift he possessed 
of bringing the best out of his 
audiences. According to one who 
was present on this occasion, Mr. 
Baldwin created in the peroration of 
his speech about the Coronation 
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ceremony, “the atmosphere of a 
cathedral, so that when he sat 
down his supporters who on any 
other occasion would have leapt to 
their feet to bid farewell to the 
greatest parliamentary figure of 
the generation, felt that such a 
demonstration would be misplaced 
and hardly even dared to break the 
silence with a cheer.” Even the 
usually intransigent Mr. Maxton is 
reported to have been affected by 
the occasion. Surely a remarkable 
tribute to Mr. Baldwin’s powers! It 
is not overstatement to say that 
the published volumes of Mr. Bald- 
win’s speeches compare favourably 
with those of any Prime Minister 
during the past one hundred years 
and are a notable contribution to 
British Parliamentary eloquence. 


A Criticism of Mr. Baldwin 


On the side of action Mr. Bald- 
win’s strength lay not so much in 
originating or in taking the initia- 
tive in a campaign, as in his ability 
to estimate the strength or weak- 
ness both of the opposing forces 
and of the support on which he 
could rely. Seldom initiating an 
attack, he had, however, when hard 
pressed, an uncanny sense for 
seizing a tactical advantage over an 
opponent. Mr. Baldwin did things 
only when he had to, and while 
never precipitating a situation, he 
was usually able to cope with it or 
evade it when necessary, but never 
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before. In other words, a policy of 
“wait and see” was much more 
characteristic of Mr. Baldwin than 
of Mr. Asquith, who was relieved 
of his leadership of the Coalition 
Government during the Great War 
because of his alleged lack of initia- 
tive. Mr. Baldwin achieved a large 
measure of success during the post- 
war period because most people 
wanted a “safe man,” and he ex- 
pressed the characteristic caution 
and conservatism of the British 
people, their distaste for new ways 
and their suspicion of international 
adventures abroad. His regime 
might be characterized as a bril- 
liant example of “the omnipotence 
and omnicompetence of the nega- 
tive.” 

It is, therefore, on this negative 
side that Mr. Baldwin’s regime is 
open to the most severe criticism. 
For while his policy of masterly 
inactivity and British Imperialist 
isolation may have avoided immedi- 
ate trouble, most of these trouble- 
some problems still remain to be 
met in the future with more reso- 
lution and directness than have 
been exhibited by Mr. Baldwin in 
the past. Space does not permit 
discussion of Mr. Baldwin’s re- 
sponsibility for the collapse of the 
League system of collective secur- 
ity. But the fine phrases used by 
Mr. Baldwin on more than one 
occasion when he referred to the 
League of Nations as “the sheet 
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anchor of British foreign policy,” 
found nothing in action correspond- 
ing to this profession. To put the 
matter bluntly: as the real head of 
the so-called National Government 
and as titular head of the Con- 
servative Government since 1935, 
Mr. Baldwin betrayed the League, 
and for reasons considered by many 
people—like Mr. Dafoe, for 
example — as insufficient and un- 
justifiable, his Government disre- 
garded both the legal obligations 
and the moral commitments to 
which the British name and honor 
had been pledged. 

Another serious criticism of Mr. 
Baldwin’s Government has been its 
failure to initiate any practical sub- 
stitute for the race in armaments 
into which he recently plunged the 
British Empire. Many people be- 
lieve that much of the tension 
underlying the general expansion 
of armaments and the consequent 
drift toward war has its foundation 
in economic and industrial condi- 
tions, and especially in the break- 
down of normal trading relations 
between the peoples of the world. 
The general economic crisis has led 
to a feverish search for economic 
self-sufficiency which finds its 
counterpart in the rapid growth of 
national armaments and the de- 
velopment of a psychology of con- 
flict which, if unchanged, must 
sooner or later result in war. In 
these circumstances it would seem 


that there can be no political sta- 
bility and no agreement to stop 
the competition in armaments 
without some substantial move- 
ment toward the mitigation of the 
distress arising out of economic 
and industrial circumstances. 

The above views were set forth 
in a petition signed by four hun- 
dred well-known British Liberals, 
which was presented about two 
months ago to Mr. Baldwin. But 
this demand for British initiative 
in favour of some kind of economic 
appeasement as an escape from the 
continual threat of war, received a 
chilly response, Mr. Baldwin’s 
answer being, in effect, that the 
Government was already doing all 
it could and would do no more. As 
one of the leading London daily 
papers pointed out, however, the 
arguments by which this negative 
decision was reached were more 
deplorable than the decision itself. 
For in arguments like this it is 
possible to find excuses for inaction 
forever. To say that we will cling 
in all circumstances to the most 
favoured nation clause; that we 
will enter only upon bilateral trade 
agreements; that we will not 
reduce our tariffs till more highly 
protected nations reduce theirs; 
and that we refuse even to con- 
sider the possibility of a new status 
for any of our colonial possessions 
so long as their inhabitants desire 
to retain the old; this is to lock the 














door to economic appeasement alto- 
gether. Mr. Baldwin was asked to 
take certain definite steps to end a 
state of affairs which threatens to 
lead to imminent war. He refused 
on grounds that there were grave 
objections to taking the steps pro- 
posed. That may be true, but the 
arguments of those who presented 
the memorial still go unanswered, 
namely, that there are still graver 
objections to doing nothing at all. 
Again, Mr. Baldwin’s policy of 
“wait and see” may have serious 
consequences in the future. 


The New Prime Minister, Mr. 
Neville Chamberlain 


The new Prime Minister, Mr. 
Neville Chamberlain, lacks many of 
the attributes which make for per- 
sonal popularity, but he is not 
likely to be criticized as lacking 
initiative or directness. According 
to a recent appreciation of him in 
The New York Times there is no 
subtlety, drama or pretense about 
Mr. Neville Chamberlain. He is 
not so deep as Mr. Baldwin, but his 
mind is sharper and his precep- 
tions quicker. He is brusque and 


uncompromising in his manner; 
but while he may be lacking in tact 
at times, he is a straight-shooter in 
all his political and personal deal- 
ings and does not becloud his real 
motives behind a smoke screen of 
words. 


He does not pledge his 
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word lightly, and never strays 
from it once his word is given. The 
new Prime Minister is regarded as 
one of the least approachable men 
in public life today. He has a quiet 
sense of humour, but, unlike the 
professional hand-pumping politi- 
cian, he does not affect a geniality 
that he does not feel. He has few 
intimate friends, and though not 
exactly a recluse, he is aloof in his 
personal tastes and in his manner. 
He is essentially a family man, for 
whom society has no appeal, and 
in his wife he finds a constant con- 
fidant and companion. Most of the 
pictures of Mr. Chamberlain show 
him in the company of his wife. 
When he needs relaxation he goes 
fishing or attends a Brahms or 
Beethoven recital. When he wishes 
fresh air and company he takes a 
walk with his wife in St. James 
Park, where on almost any fine 
morning they may be seen to- 
gether. 

The new Prime Minister has had 
a long apprenticeship in business 
and public affairs. Until he was 
forty-seven years old he was prin- 
cipally engaged in his father’s 
business in Birmingham. His first 
important public office was held 
during the period of the Great 
War, when he was made Lord 
Mayor of Birmingham. At this 
time he displayed his gifts for 
financial organization by creating 
the first municipal bank in the 
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country and one of the most suc- 
cessful in the world. His first im- 
portant Government post was as 
Minister of Health, in which office 
for years he devoted himself to 
laying the foundation of better 
housing for millions of British 
wage-earners. When first offered 
the Chancellorship of the Ex- 
chequer years ago, he declined this 
promotion in order to stay at the 
Ministry of Health to continue his 
work for social betterment, which 
reveals something of his character 
and convictions. As Chancellor of 
the Exchequer since 1931, Mr. 
Neville Chamberlain has passed 
into law a policy of imperial pref- 
erence which his distinguished 
father Joseph Chamberlain initi- 
ated years ago but failed to 
achieve; and now, at the age of 68, 
he holds the premier position of 
Prime Minister which both his 
father and his half-brother, Sir 
Austen, coveted but never attained. 

Mr. Neville Chamberlain is not 
“a Tory in the reactionary sense 
of the word. He lacks the com- 
fortable belief of most die-hard 
Tories that all is for the best in 
present-day England, that the 


‘lower classes’ are happiest with 
little money or advancement, or 
that the methods which made 
Britain great in the eighteenth and 
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nineteenth centuries will enable 
her to survive in the twentieth cen- 
tury.” Like his distinguished 
father, he has a strong streak of 
radicalism running through his 
Conservatism, so that he has 
rather appropriately been called “a 
perfect example of the Tory- 
Socialist who measures the 
strength of his opponents and 
then anticipates it by wise and 
humane social legislation.” His 
long connection with the Ministry 
of Health is evidence of the depth 
and genuineness of his social out- 
look, and Labour will have nothing 
to fear from the new regime if 
Mr. Chamberlain has his way. He 
is, of course, a strong Imperialist 
and believer in promoting the im- 
perial interest by tariff agreements 
within the Empire. His outlook on 
foreign affairs is restricted and apt 
to be narrow. Unfortunately he 
has never understood America or 
Americans, although he was al- 
ways devoted to his American 
step-mother. His leadership may, 
therefore, constitute an obstacle to 
any appreciable reduction of British 
tariffs in an Anglo-American trade 
treaty, or to any substantial move- 
ment toward the economic appease- 
ment throughout the world, upon 
which depends in such large meas- 
ure its future peace and security. 





























LEGAL JOTTINGS 


CECIL C. CARROTHERS 


Legislation by Order-in-Council 


RECENT decision of the 

Supreme Court of British 
Columbia may easily become one 
of the most important given by any 
Canadian Court since Confeder- 
ation. 
been noted by the daily news- 
papers, although two national 
weeklies have been swift to notice 
its possibilities. 

The validity of the three-year- 
old Provincial Natural Products 
Marketing Act of British Columbia 
was before Mr. Justice Manson. 
This act, like a great many provin- 
cial statutes in Canada, gave wide 
powers of regulation to the Lieu- 
tenant - Governor - in - Council; to 
such an extent that his Lordship 
held that the powers amounted to 
legislative rights. And Mr. Justice 
Manson held in no uncertain terms 
that our constitutional practice 
contemplates the executive powers 
administering, and not making, 


law. The latter right belongs to 
legislative bodies only. 

The decision will, of course, be 
appealed. 


If it is upheld by the 


Its importance has not yet 





Privy Council, where it will ulti- 
mately be argued, it may well be 
historical in making a return from 
government by order-in-council to 
government by legislation. Much 
has been said by legislators in 
assembly and by lawyers in conven- 
tion about the dangers of this 
vicious trend in legislation in Can- 
ada. In Ontario many acts could 
be cited in which the whole effect 
of the law becomes apparent only 
after the regulations have been 
issued — long after the legislators 
have passed the measure. In many 
instances it unquestionably has 
meant legislation by departmental 
clerks. 

Admitting that our system has 
steadily tended to the legislature 
—and executive being more closely 
identified, students of government 
and law will welcome a judicial 
finding on where the movement is 
to end. 


Insurance and Suicide 


An insurance case of more than 
usual interest is reported from 
England. Its result both there and 
in Canada may be widely felt. The 
insured, one Rowlanson, com- 
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mitted suicide. Policies on his life 
amounted to $250,000. The policies 
were stated to be “indisputable,” 
subject to certain endorsed condi- 
tions. One condition was the well- 
known “suicide clause” making the 
policy void if suicide occurred 
within the first year of the policy. 
Rowlanson’s policies were several 
years old. The court of appeal, 
reversing the trial judge, held that 
the policies were void on the 
grounds of public policy. The basis 
for the decision on public policy 
was founded on the idea that 
neither an insured nor his bene- 
ficiaries nor assigns could be 
allowed to profit by his crime. 

The decision has resulted in 
much discussion in legal journals 
and may result in legislation, al- 
though the insurance companies 
will throw their weight against any 
legislation reversing the result of 
the judgment. 


Automobile Passengers and 
Negligence 


This raises the old question of 
the desirability of some machinery 
to enable the mass of the citizens 
to speak effectively on matters in 
which they are greatly concerned. 
At present no such machinery 
exists. ‘Legislation is often en- 
acted changing greatly the rights 
of the citizen without his even 
being aware of the bill being pro- 


posed. Not only do reporters in 
the press galleries fail to appreci- 
ate the result of statutory amend- 
ments, but legislators have been 
known to express great surprise at 
the results arising from legislation 
for which they voted. 

For an example of this we have 
the amendment to the Highway 
Traffic Act abolishing the right of 
action formerly held by passengers 
in motor vehicles, for damages sus- 
tained through the negligence of 
operators. A sentimental idea of a 
few people who knew nothing of 
the legal rights involved, carefully 
nurtured by insurance companies, 
resulted in the abolition of a consti- 
tutional right of British peoples 
from time immemorial. The right 
to personal safety from injury 
resulting from improper acts of 
other persons is based on sound 
constitutional doctrine. It meant 
only that if a driver of an automo- 
bile chose to drive in a manner 
that no reasonable person would 
approve, and injury resulted to 
an innocent passenger, that pas- 
senger had a right to recover such 
damages as he sustained as a result 
of the negligence. Today there is 
no limit to which a driver may go 
and still not be responsible. Let us 
look at the possibilities: 

A is employed by a political can- 
didate to take voters to the polls. 
He calls for B, an elderly lady, late 
in the day, by which time he has 
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drunk sufficiently to be incapable 
of driving carefully. Not knowing 
this B gets into the car, which 
crashes into another car. B has 
no redress. 

Aisafarmer. He calls on B ask- 
ing him to go with him to value 
some stock. A is driving a truck. 
In the cab with him is C. B rides 
in the box on the truck. A and C 
get into a violent argument, A fails 
to notice an approaching car and B 
is seriously injured. He has no 
redress. 

These are not purely hypothetical 
cases, but have actually happened. 
Just why B’s rights in each case 
should have been abolished remains 
a mystery. Of course the insurance 
companies continue to sell this type 


of coverage, telling their assured 
that if the car is driven out of On- 


tario he will be liable for negli- 
gence. This is the case, for other 
legislatures in Canada and in the 
United States have not apparently 
been susceptible to pressure. 

The purpose of pointing this out 
is to make obvious the need of some 
means of making public opinion 
felt on matters regarding which 
private interests may effectively 
reach the legislature’s ear to the 
detriment of the citizens generally. 
It may be that one step forward, 
to enlightening the public concern- 
ing proposed bills of the legislature 
would be a more intelligent ap- 
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praisal of the result by the daily 
newspapers during the session. 


The Liability of the Auto Park 


As we approach the vacation 
travel months, a decision of the 
Ontario Court of Appeal hold some 
interest for us. The plaintiff visit- 
ing Toronto parked his car on the 
defendant’s parking lot. He was 
requested to leave his car unlocked 
so the attendant could move it. He 
received a ticket with some small 
printing on it. Two signs were on 
the property disclaiming liability 
for cars. Plaintiff swore he had 
not read the ticket on which was a 
limitation of liability clause. He 
also swore he had not seen the 
signs. The car being stolen, the 
plaintiff recovered its value from 
the owner of the park. 


Executors and Trustees, Beware! 


A case of more than passing in- 
terest to those who find themselves 
executors and trustees of estates, 
as well as to trust companies, was 
recently argued in the Ontario 
Appeal Court. 

A trust company, appointed trus- 
tee under a deceased’s will, had 
losses in the estate, apparently due 
to wrong judgment in handling cer- 
tain realty. The will contained an 
exoneration clause providing that 
the trustee should not be liable if 
powers conferred were exercised in 
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good faith. No question arose as 
to the good faith, but it appeared 
that the powers were exercised and 
the judgments made by the com- 
pany manager and not by its board 
of directors. The court held that 
this was an improper delegation of 
authority. The discretion and 
judgment of a trustee may not be 
delegated The company was held 
liable for some of the losses. 
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Directors and Resignations 

A matter of company law, the 
subject of conflicting decisions 
would appear to be finally settled 
by Mr. Justice McTague of the 
High Court. In a case involving 
the liability of a director who had 
sent his resignation to the direc- 
tors, the latter not accepting it, his 
lordship held that the resignation 
was valid without acceptance. 








